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This matter comes before the Court on Defendant’s Motion for Summary Judgment and 
Plaintiffs’ Cross Motion for Summary Judgment. The Court has considered the motions, 
any responses, and being otherwise fully apprised on the matter finds and orders: 
 
Plaintiffs filed a Verified Petition Under C.R.S. 1-1-113, alleging two claims; 1) the 
Defendant illegally cancelled the November 2, 2021 election for school board and 
denied the electors the right to vote for school board members, and 2) failed to declare 
and fill a vacancy pursuant to C.R.S. 23-31-129(3). Plaintiffs alleged the Board had notice 
of the vacancy prior to August 9, 2021. Accordingly the Board was required to fill the 
vacancy within the timeframe set in C.R.S. 22-31-129(2) and (3). Plaintiffs allege the 
vacancy occurred outside of 90 days prior to the next election, Plaintiffs argue an 
election should have been held for the seat in District D.   
 
Defendants filed their Motion for Summary Judgment on both claims for relief.  
Regarding cancellation of an election, Defendant asserts the November 2, 2021 election 
was not cancelled as demonstrated by the ballot issues, as well the seats for District A, 
C, and E, remained on the ballot. With regard to any vacancy in District D, Defendants 
argue that a vacancy did not occur until Andrea Parmenter (“Parmenter”) made a 
definitive declaration that she no longer intended to reside in District D, and instead 
pursue a seat in District E. This occurred, according to the Defendant, on August 9, 
2021.   
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I. BACKGROUND 
 
Durango School District 9-R (the “School District”) is a public school district in La Plata 
County, Colorado.  

The School District is governed by the Board. The Board has a plan of representation 
with one director in each of five representative districts lettered A through E.  

To be eligible to serve on the Board, a director must reside in his or her respective 
district. 

Each director is elected at large.  

In December 2019, the Board appointed Andrea Parmenter (“Parmenter”) as the District 
D director. The four-year term of the District D office to which Parmenter was 
appointed ends in November 2023.  

Due to the timing of Parmenter’s appointment, she was to serve until the regular 
biennial school district election in November 2021, at which time there would be an 
election to fill the office for the remainder of the District D term ending in November 
2023.  

At the time of Parmenter’s appointment in December 2019, she resided in a home 
located in District D at 2341 Forest Avenue, Durango, CO 81301 (“2341 Forest”). 
Parmenter had lived at 2341 Forest since 2017. Parmenter lived at 2341 Forest with her 
partner and her two children from a different relationship.   

In the Spring of 2021, Parmenter’s partner received a notice that he was to vacate 2341 
Forest by June 1, 2021.  

Parmenter wanted to remain living in District D and decided to look for another home 
to lease there. Parmenter encountered difficulty locating another home to lease in 
District D due to a lack of inventory and increasing rents.  

Parmenter was offered temporary housing by friends and acquaintances for the 
summer of 2021, including an accessory dwelling unit in District D, but could find 
nothing suitable for the longer term. 

In May 2021, Parmenter’s partner moved to a home at 440 County Road 239, Durango, 
CO 81301 (“440 County Road 239”), which was in District E.  

Parmenter also moved a large portion of her personal belongings into the 440 County 
Road 239 home, along with her children and pets and when in Durango, resided in the 
440 County Road home.  
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Parmenter moved many of her belongings to a storage unit at Animas Mini-Storage 
(located at 20995 US Hwy 160 in Durango) and had her mail forwarded to the 440 
County Road 239 address. 

The deadline to submit petitions to run for open offices on the Board was August 27, 
2021, 67 days before the November 2, 2021 election. The open offices on the Board were 
in Director Districts A, C, D, and E.  

Parmenter states on Monday, August 9, 2021, she decided that since she was unable 
find a home to lease in District D, she would stop looking for a home in District D and 
commit to residing at 440 County Road 239 with her partner in District E.  

On August 9, 2021, Parmenter started to circulate petitions for nomination as a 
candidate for District E and collected her first signature.  

On August 9 and 10, 2021, Parmenter informed the members of the Board that, she no 
longer resided in District D.  

On August 19, 2021, Parmenter changed her voting registration from 2341 Forest, in 
District D, to 440 County Road 239, in District E.  

Parmenter submitted to the School District’s designated election official petitions to run 
as a candidate for the District E office.  

The Board had a meeting scheduled for August 24, 2021, but it was cancelled.  

On August 25, 2021, Katie Stewart (“Stewart”), submitted her petition for candidacy in 
District D, which petition was later approved, making her set to appear on the ballot.  

The only candidate who had qualified for the ballot for District D was Katie Stewart.  

The Board declared a vacancy in District D at its meeting on September 7, 2021.  

The Board determined that whoever was appointed to the vacant District D seat would 
be designated to serve until the November 2023 election.  

The Board conducted an application process to determine who to appoint to the vacant 
District D seat; applicants for the vacant seat included, among others, Stewart and 
Plaintiff Christina McMunn (“McMunn”). Stewart was the only person who submitted 
a petition for candidacy in District D.  

On September 20, 2021, the Board appointed Stewart to fill the vacancy in District  

Plaintiffs filed a Verified Petition Under C.R.S. 1-1-113 on October 25, 2021.  
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In the November 2021 election, Parmenter was elected as the Board representative for 
District E.  

II. OVERVIEW OF ISSUES 
 
There are two main issues before the Court.  Both necessitate analysis of other 
preliminary questions.  
 
The first issue is whether the Board properly declared a vacancy and subsequently, 
whether the vacancy was timely filled.  To answer these questions, the Court must first 
determine when any vacancy in District D was created.  
 
The second question is whether the District improperly cancelled the November 2021 
election for District D, thereby denying the electors the right to vote.  The preliminary 
question that must be answered first is whether the election was in fact, cancelled, and, 
if so, whether the Board followed the proper procedures for cancelling the election  
 

III. DEFENDANT’S FAILURE TO DECLARE AND PROPERLY FILL ANY 
VACANCY IN DISTRICT D 
 

A. Vacancy 
 
The first question is when any vacancy in District D was created. The Court then must 
determine whether the Board properly followed the statues in filling the vacancy.  This 
necessitates asking when the Board was under a duty to declare a vacancy in District D. 
 
The Court addresses the foundational question of whether Parmenter continued to 
reside in District D following her move from the 2341 Forest Ave. Durango, Colorado, 
and at what point Parmenter became a resident in District E.  Once the Court makes this 
determination, C.R.S. 22-31-129 sets the timeline for either appointments or an election.  
 
C.R.S. 1-2-102(1)(a)(I) , defines residency as a person's “principal or primary home or 
place of abode.” A principal or primary home or place of abode is defined as “that 
home or place in which a person’s habitation is fixed and to which that person, 
whenever absent, has the present intention of returning after a departure or absence, 
regardless of the duration of the absence. Except as otherwise provided in this section, a 
residence is a permanent building or part of a building and may include a house, 
condominium, apartment, room in a house, or mobile home. No vacant lot or business 
address shall be considered a residence.”  
 
Defendants rely primarily on Gordon v. Blackburn, 618 P.2d 668 (Colo. 1980) to support 
their argument that Parmenter’s intent to remain in District D should be heavily 
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considered to conclude she “resided” in District D until her intent changed and she 
decided to reside in District E.  
 
Plaintiffs rely primarily on Kuhn v. Williams, 418 P.3d 478 (Colo. 2018) to support their 
argument that intent is not enough, and the objective factors test per C.R.S. 1-2-102(1)(b) 
indicates Parmenter was not a resident of District D.  
 
The Court agrees with the Plaintiffs that Kuhn v. Williams, is the more appropriate 
precedent upon which the Court should use as a guide.   
 
The Court finds that Gordon v. Blackburn is distinguished from this instant case, in two 
important ways. First, in contrast to this instant case, in Gordon, while the electors in 
that case did not have a “fixed habitation” they did have a physical tract of land that 
would ultimately serve as their fixed habitation, as well as the plans and steps to make 
that fixed habitation a reality. Second, the statute governing residency in Gordon was 
C.R.S. 31-10-201(3)(a), under municipal elections.  While it is very similar to the 
definition of residency per C.R.S. 1-2-102, the two statutes differ in notable ways. C.R.S. 
1-2-102 has additional text which more clearly defines relevant concepts. C.R.S. 31-10-
201(3)(a) has the same rules for what qualifies as residency for a person. It also contains 
the same factors to consider when determining residency. The differences are, in C.R.S. 
1-2-102(a), there is the addition of the very specific (and therefore, presumably 
intentional) phrase “a residence is a permanent building or part of a building and may 
include a house, condominium, apartment, room in a house, or mobile home”. Further, 
C.R.S. 1-2-102(1)(a) explicitly states, “no vacant lot or business address shall be 
considered a residence. In Gordon, the fact pattern included a vacant lot owned by the 
elector but because C.R.S. 31-10-201 did not contain an explicit prohibition on vacant 
land as a residence, it is reasonable to presume a different conclusion could have been 
reached under C.R.S. 1-2-102. This Court certainly cannot presume to know what the 
Colorado Supreme Court would otherwise decide had this fact pattern been analyzed 
under C.R.S. 1-2-102 instead of C.R.S. 31-10-201, but this Court finds the specificity of 
the statute noteworthy.   
 
C.R.S. 31-10-201 does contain the same objective factors outlined in C.R.S. 1-2-102. The 
court in Gordon conducted an analysis of those factors. The Gordon court came down on 
the side of residency for the electors, when all facts were considered in their totality. 
This Court notes the dissent in Gordon, as it takes into account the general purpose of 
the new statute, to provide an objective test for residency and makes a distinction 
between residency and domicile1.  The Court believes the subsequent case, Kuhn v. 

 
1 ERICKSON, Justice, dissenting: 

… Section 31-10-201(3)(a), C.R.S.1973 (1977 Repl. Vol. 12) sets forth the standards for determining the residence of a 
municipal voter. The “objective” or principal-or-primary residence test which the majority reviews was adopted as a 
statutory test for determining which of two or more possible residences an elector may use for voting purposes. It is 
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Williams, more accurately applies to this instant case, as it conducts its analysis under 
C.R.S. 1-2-102, and does not have the extenuating fact of the vacant lot. 
  
In this instant case and in Kuhn, there is no possibility of fixed habitation. The Court 
will analyze the factors in detail, below, but generally, there is no dispute that the 
elector in Kuhn and in this instant case, Parmenter, did not have a physical abode or 
habitation to which they could return, even if they had the requisite intent.  The 
question becomes how much should Parmenter’s intent fit into the analysis of her 
residency?  Given the disparity of facts between Gordon and this instant case, the Court 
does not wholly accept the analysis of the Gordon decision giving great weight to intent.   
 
In Kuhn, the subject of the court’s analysis was a circulator of a petition, not a candidate. 
However, the Court still found that the factors outlined in C.R.S. 1-2-102 applied in 
analyzing the residency of Tipple, the circulator.   
 
In Kuhn, the court asked, “So, what role, if any, does a circulator's subjective intent play 
in determining his residency?” The District trial court relied “almost exclusively on 
Tipple's testimony that he intended to live in Colorado in the future, the district court 
found that Tipple was a resident of Colorado at the time he served as a circulator”. 
Kuhn v. Williams, 418 P.3d 478, 487 (Colo. 2018). The Colorado Supreme Court noted this 
standard was applied in Theobald v. Byrns, 579 P.2d 609, 612 (Colo. 1978) and more 
appropriately is an analysis of “domicile”, not residency. However, pursuant to Gordon, 
the court noted that the legislation superseded the subjective test adopted 
in Theobald with a “new method for determining the legal residence of an 
elector.” Gordon, 618 P.2d at 671. The legislature's current method for determining 
residency of electors is now set forth in section 1-2-102, C.R.S. (2017), titled “Rules for 
determining residency.” While Gordon referred to C.R.S. 31-10-201, the Kuhn court noted 
the general application of legislation over prior common law application.   
 
The court then concludes, “the district court erred as a matter of law by relying 
exclusively on Tipple's stated subjective intent, without considering the objective indicia 
of his principal or primary place of abode under C.R.S. 1-2-102(1)(b), to determine 
Tipple's residency.” 

 
axiomatic that the test set forth in the statute should be applied only after an initial determination has been made that 
the elector does in fact have more than one residence. 
… At the time of the election the Touts did not maintain a home or abode in the city of Woodland Park. Their mere 
intention to return to Woodland Park after a residence was built on the lot which they purchased does not amount to 
residency when measured by the statutory test. Domicile and legal residence are not interchangeable terms. The 
General Assembly has set forth in unequivocable terms the requirements which entitle a resident to vote in a 
municipal election. 
According, I would affirm the trial court. 
QUINN, J., joins me in this dissent. 

 

 



7 
 

 
Therefore, pursuant to Kuhn, this Court will apply the objective indicia test to determine 
whether Parmenter was a resident of District D between March 2021 and August 9, 
2021. 
 
C.R.S. 1-2-102(1)(a)(I) , defines residency as a person's “principal or primary home or 
place of abode.” A principal or primary home or place of abode is defined as “that 
home or place in which a person’s habitation is fixed and to which that person, 
whenever absent, has the present intention of returning after a departure or absence, 
regardless of the duration of the absence. Except as otherwise provided in this section, a 
residence is a permanent building or part of a building and may include a house, 
condominium, apartment, room in a house, or mobile home. No vacant lot or business 
address shall be considered a residence.”  
 
The statute lists the following factors the court must consider to determine a person's 
“principal or primary place of abode”: 
 
Business pursuits: 
Parmenter is self-employed through her company, Andrea Parmenter Consulting, as an 
executive coach and virtual assistant. As a result, she works out of her home. Parmenter 
testified she worked largely where she had access to her computer and service, but 
when she was at 440 County Road and had work, she worked from that residence. 
(Parmenter TR 7/6/22, pp. 15-20).  
 
Employment:  
See above.  
 
Income sources:  
See “Business pursuits”, above 
 
Residence for income or other tax purposes: 
Unknown  
 
Age: 
Unknown 
 
Marital status:  
Parmenter is not married, but has been in a committed relationship with Barney Siegel 
since 2017.  The impact of this relationship on residency is discussed, below, under 
“Spouse or civil union partner”.  
 
Residence of parents: 
Unknown 
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Spouse or civil union partner: 
Parmenter has been in a committed relationship with Barney Siegel for approximately 7 
years. They raise her two children together (along with co-parenting with the children’s 
father). They have cohabitated since 2017.  (Parmenter TR, 7/6/22, pp. 20-21). And 
continued to cohabit at 440 County Road. (Parmenter TR, 7/6/22, pp.31:1-2) 
 
By all accounts, Parmenter and her partner worked together to obtain the new housing 
at 440 County Road.  Parmenter and her partner received notice that their tenancy at 
2341 Forest Avenue was terminating in June, 2021.  She and her partner, Barney Siegel, 
began looking for a new residence to rent, together (Parmenter TR, 7/6/2022, pp 8:12-
13). Parmenter assisted in negotiating the lease to a new rental in March, 2021. This 
rental was located at 440 County Road, Durango, Colorado  (Parmenter TR, 7/6/22, pp. 
31-33). 440 County Road is located in District E.  
 
Parmenter moved out of 2341 Forest in May, 2021. Specifically, Parmenter testified that 
she and her partner, Barney Siegel, vacated the residence at 2341 Forest in May 2021, 
and they moved into 440 County Road with Parmenter’s two children, and her two pets 
that same month. (Parmenter TR, 7/6/22, pp. 8:5-10 and pp. 10:3-20). 
 
During her deposition on July 6, 2022, Parmenter consistently refers to the residence at 
440 County Road as a plural possessive (“our” “we”) (Parmenter TR, 7/6/22, pp. 92:20-
23, Ex. 17, TR, 7/6/22, pp. 93:13-14, TR, 7/6/22, pp.  93:7-9, Ex. 17, TR, 7/6/22, pp. 92:2-
12). 
 
Communication between the landlord of 440 County Road and Parmenter and Mr. 
Siegel regarding the conditions of the rental property were signed by both Ms. 
Parmenter and Mr. Siegel. (see Combined Response to Motion for Summary Judgment 
and Plaintiff’s Cross Motion for Summary Judgment, Exhibit D) 
 
Parmenter forwarded her mail to 440 County Road (Parmenter TR, 7/6/22, pp.44) 
 
Parmenter paid for the food purchased for the family and DirecTV for the residence at 
440 County Road while Mr. Siegel paid for the rent, which was the same arrangement 
when they cohabitated at 2341 Forest Avenue (Parmenter TR, 7/6/22, pp. 44-45) 
 
There was no evidence presented that Parmenter paid for utilities, rent, or costs in 
another residence in any other District. 
 
Children 
Parmenter has two children from a previous relationship. Parmenter and Mr. Siegel 
have resided together, previously at 2341 Forest, along with her two children from a 
previous relationship, prior to May, 2021. The children moved with her, along with 
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their pets, to 440 County Road in May, 2021. Further, the children moved their 
belongings into 440 County Road, even while Parmenter, herself, kept some of her 
personal possessions into a storage unit (Parmenter TR, 7/6/22, pp. 8:5-10 and TR, 

7/6/22, pp. 10:3-20). 
 
Leaseholds:  
Parmenter is not on the lease at 440 County Road but she did help negotiate the lease, is 
listed as a “spouse or roommate” and also contributed to negotiations regarding the 
repair issues with the home at 440 County Road (see Combined Response to Motion for 
Summary Judgment and Plaintiff’s Cross Motion for Summary Judgment, Exhibit D). 
See also Parmenter TR, 7/6/22, pp. 31-33). 
 
Situs of personal and real property:  
There is no evidence that Parmenter owns any real property in District D, or District E. 
She and her partner rent the current residence. Some of her personal belongings were 
stored at Animas Mini-Storage, located at 20995 US Hwy 160 in Durango. The 
remainder of her personal possessions were being used at 440 County Road (Parmenter 

TR 7/6/22 pp. 35). It is undisputed Animas Mini-Storage is not located in District D.  
 
Existence of any other residences and the amount of time spent at each residence: 
Parmenter alleges she attempted to find temporary housing in District D, but was never 
able to finalize any other residence. She further stated in her deposition that she did not 
spend any overnights at friends and family in District D, when offered.  She also 
disclosed she paid for the food purchased for the family and DirecTV for the residence 
at 440 County Road while Mr. Siegel paid for the rent, which was the same arrangement 
when they cohabitated at 2341 Forest Avenue (Parmenter TR, 7/6/22, pp. 44-45). There 
was no evidence presented that Parmenter paid for utilities, rent, or costs in any other 
residence in any other District. She also forwarded her mail to 440 County Road. 
Parmenter, TR 7/6/22, pp. 44) 
 
It is undisputed that Parmenter traveled away from Durango extensively during the 
summer of 2021, mostly for recreational and family reasons. She traveled during the 
months of June, July, and early August 2021.  She admits during her deposition that 
each time she went on a trip outside of Durango, she returned, only, to 440 County 
Road (Parmenter TR, 7/6/22, pp. 47:19-48:6, TR, 7/6/22, pp. 47:9-12, TR, 7/6/22, 
pp.47:13-18, and TR, 7/6/22, pp.47:19-25). 
 
During June, July, and early August, Parmenter slept at 440 County Road when she was 
not traveling.  She did not stay in District D at this time, even though she had offers 
from friends to stay temporarily at their homes in District D.  
 
Motor vehicle registration. 
Unknown 
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Defendant argues Parmenter believed she would continue to physically reside in 
District D until the 3rd week of May, 2021, when she realized the residence at 440 
County Road was in District E. She began looking for permanent residency in District 
D.  Defendant presumably argues that she never let go of that subjective intent to reside 
in District D, and therefore, until she did let go of the subjective intent, on August 9, 
2022 (Parmenter TR, 7/6/22, pp. 79:1-4), she was a resident of District D, and not a 
resident of District E, despite the fact her physical body was in District E, in a fixed 
habitation.  
 
As the dissenting opinion in Gordon notes, “[d]omicile and legal residence are not 
interchangeable terms” (See FN1). They are independent concepts that are interrelated.  
“The distinction between mere residence and domicile must be borne in mind.  The 
former is used in law to denote that a person dwells in a given place; the latter is the legal 
home of a person, or that place where the law presumes that [s/he] has the intention of 
permanently residing although [s/he] may be absent from it.” Lyons v. Egan, 132 P.2d 
794, 798 (Colo. 1942), citing Rapaljae & Lawrence’s Dictionary. “While one’s statements 
may supply evidence of the intention requisite to establish domicile at a given place of 
residence, they cannot supply the fact of residence there; and they are of slight weight 
when they conflict with the fact.” Id. citing State of Texas v. State of Florida, 59 S.Ct. 563, 
576.  
 
The Court finds that while Parmenter had the intent to remain in District D, her actions 
and conduct indicated she resided in District E. Her subjective intent is overridden by 
the objective indicia of residency, per Kuhn, and per C.R.S. 1-2-102. She, intentional or 
not, left District D, in May, 2021. Her subjective intent cannot re-write the statute nor is 
there anything in the statute that permits her mistaken belief that 440 County Road was 
in District D to rewrite the boundaries of the District nor to change the explicit language 
of the statute.  
 
In the context of Parmenter, per Kuhn, and C.R.S. 1-2-102, intention is relevant only 
when determining that the person, when absent has the “present intention of returning” 
to that a fixed habitation that is “home or place of abode”. The statute does not say present 
intention of returning to the District.   
 
If a statute is unambiguous, the court need not look further to give it extra meaning or 
to interpret it further. People v. Lancelli, 449 P.3d 387, 391 (Colo. 2019), citing Bostelman v. 
People, 162 P.3d 686, 690 (Colo. 2007). “A statue is ambiguous when it is reasonably 
susceptible to multiple interpretations.” People v. Lancelli, at 392 and Husaker v. People, 
351 P. 3d 388, 391 (Colo. 2015).   
 
This Court finds C.R.S. 1-2-102(1)(a)(I) is unambiguous. A “residence” is a “permanent 
building …” The “residence of a person” is the “principal or primary home or place of 
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abode of a person” which is “fixed”. And only if they are absent from the “residence” as 
defined by this statute, is intent relevant.  
 
Therefore, the Court concludes that Parmenter was a resident of District D until May, 
2021, at which point she became a resident of District E.  
 
The factual finding is not the complete analysis for the Court’s determination. Whether 
the Board failed to follow the statutes regarding appointments and elections is a legal 
inquiry.   
 
Following a finding that Parmenter was not residing in District D as of May, 2021, the 
Court must then determine whether the Board properly filled the vacancy, as required 
by C.R.S. 22-31-129.  
 
B. Filling the vacancy 
 
“A school director office shall be deemed to be vacant upon the occurrence ...the person 
who was duly … appointed is or becomes during the term of office a nonresident of the 
school district.” C.R.S. 22-31-129(1) and (1)(d).  
 
Upon first review, the word “occurrence” seems to reasonably imply that once (in this 
case) Parmenter was no longer a resident of District D that a vacancy was automatically 
created, triggering the procedures outlined in the rest of the section.  The Court finds 
the statute is more complex and may contain some conflicting direction.   
 
The Court must reconcile the factual inquiry of the vacancy, with the legal duty of the 
Board. The Court finds there is a distinction between a factual vacancy and a legal 
vacancy (which otherwise triggers required action by the Board).   C.R.S. 22-31-129(2) 
applies to the legal duty of the Board. “At the next board of education meeting 
immediately following the occurrence of any condition specified in subsection (1) of this 
section, the board of education of the district shall adopt a resolution declaring a 
vacancy in the school director office”.   
 
C.R.S. 22-31-129(2) outlines the legal duty of the board once a vacancy occurs. The 
question next becomes whether this duty triggered in May, 2021 or August 9, 2021. This 
necessarily requires a determination whether the Board was required to act upon 
constructive knowledge (should have known), or actual knowledge (actually knew).   
 
The Court is guided by the language in C.R.S. 22-31-129(2) which puts affirmative duty 
on the Board to declare and then fill a vacancy.  What the Court notes is missing from 
the statute is any process requiring the Board to make a factual finding of such vacancy.  
The Court concludes if the Legislature determined that the actual specific day of a 
vacancy were important to the process of declaring and filling a vacancy, it would have 
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included it. Further, there is no process outlined in the statute that would otherwise 
give any Board member or member of the public an opportunity to object to or 
challenge such factual conclusion of a date a vacancy occurred.  
 
As to whether the Board had a duty to inquire, the Court finds nothing in the statutes 
that places such a duty on the Board. The Court found no case law directly related to a 
Board member’s duty to inquire.  The Court, therefore, defaults to a standard of a 
reasonably prudent board member and whether it is reasonable that they take the word 
of a fellow board member of that member’s living situation.  
 
The Court understands why Plaintiffs would argue the legal duty to declare a vacancy 
should be May, 2021. Or, at the very latest on July 14, 2021.  Specifically, on July 14, 2021 
Parmenter emailed Theresa Rodriguez: 
 

Hi Teresa! This is Andrea from schoolboard.  I have been 
questioned by 3 people today about if I am running in 
November.  I definitely want to stay on the board and will run 
again, however I haven’t decided which District and that 
depends on what you are doing. I had to move and now have 
2 places.  One in E – your district, and a small garage ADU in 
district D. If you are not running, I will run in E and get rid of 
the apt. in D which will save some $ but I don’t want to run 
against you. That seems like a crappy thing to do. 

 
Plaintiffs’ Response to Motion for Summary Judgement, Exhibit A 
 
Here, the Court finds the statements made in the text message, above, is in 
contradiction to Parmenter’s later deposition on July 6, 2022. At the deposition, when 
shown the exhibit of the text message, it was clear the supposed “garage ADU” was not 
in fact hers, as that she had paid no money, not moved in, nor signed a lease. She had 
no home to “get rid of”.  (See TR, 7/6/22, pp. 50-55 generally, pp. 54:19-21 specifically)  
However, the text message unambiguously asserts she had a unit in District D and a 
place in District E.  Theresa Rodriguez is the only board member for whom the record 
reflects had direct conversation, by text, with Parmenter before August 9, 2021 
regarding actual knowledge that Parmenter had a residence in District E.  However, at 
the same time, Parmenter represented she had a residence in District D.  Therefore, 
following the text message from Parmenter, it is reasonable that Ms. Rodriguez 
concluded Parmenter was still a resident in District D, thereby qualified to run for 
election in that District because of what Parmenter told her directly. It would be 
unreasonable to require Ms. Rodriguez to conduct her own investigation when she had 
no information that would otherwise trigger an inquiry.   
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The record reflects that while Parmenter notified the Board she had moved out of her 
home at 2341 Forest Ave, in District D, in March 2021 (TR 7/6/22, pp. 75:1-5) the Board 
did not have actual knowledge that she had moved into a fixed habitation in District E.  
The affidavits of the other Board members, Kristin Stewart, Erika Brown, Theresa 
Rodriguez, and Mick Souder all state that they knew 1) she had moved out of her home 
in District D, 2) that it was their understanding that she intended to continue to reside 
in District D, and 3) that it wasn’t until early August did they know she no longer 
intended to reside in District D when she informed the Board members individually on 
August 9, 2021 and August 10, 2021 (See Defendant’s Motion for Summary Judgment, 
Exhibits C, D, E, and F). It is not clear from the record whether they knew she did not 
have temporary housing in District D between May and August, 2021.  But based upon 
her representations that she “intended to continue to reside in District D”, the Court 
finds the Board acted reasonably.  
 
The Court finds the Board’s legal duty to declare a vacancy was triggered upon actual 
knowledge of Parmenter’s inability to find housing in District D and her decision to 
declare her residency in District E, which occurred on August 9, 2021 and August 10, 
2021 (Parmenter TR, 7/6/22, pp. 67:1-25). The Board further had a duty to declare a 
vacancy at the “next board of education meeting immediately following the 
occurrence”. The August 24, 2022 Board meeting was cancelled, and at the next 
meeting, September 7, 2022, it is undisputed the Board issued a resolution declaring a 
vacancy in District D. C.R.S. 22-31-129(2) then requires that the Board “shall appoint a 
person to fill the vacancy withing sixty days after the vacancy has occurred”. After 
candidate interviews, Katie Stewart was appointed on September 20, 2022, within the 
required sixty days. 
 
Whether this appointment was permissible is addressed in combination with the issue 
regarding cancellation of the election, below. 
 

IV. WHETHER THE DEFENDANT ILLEGALLY CANCELED THE ELECTION 
 
The second issue is whether the District improperly cancelled the November 2, 2021 
election for District D, thereby denying the electors the right to vote.  The preliminary 
question that must be answered is whether the election was in fact, cancelled, and next, 
if so, whether the Board followed the proper procedures for cancelling the election (or 
phrased another way, did the Board breach its duty by failing to hold an election upon 
knowledge of any vacancy in District D? 
 
Pursuant to C.R.S. 1-5-208(1.5), elections may be cancelled if “the only matter before the 
electors in a nonpartisan election is the election of persons to office and if, at the close of 
business on the sixty-third day before the election, there are not more candidates than 
offices to be filled at the election, including candidates filing affidavits of intent, the 
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designated election official, if instructed by resolution of the governing body, shall 
cancel the election and declare the candidates elected.” 
 
Defendant points out that there were ballot issues for District D, as well as elections for 
District A, C, and E on the November 2, 2021 election ballot.  They argue that the 
election was, in fact, not cancelled, but the election contest for board member for 
District D was withdrawn and done so properly.   
 
The Court agrees with Defendant and finds the election was not cancelled, but for 
slightly different reasons.  Title 1 governs elections, generally.  Title 22 governs school 
board procedures and processes.  Under Title 22, there are very specific sections related 
to how to fill vacancies, which include elections and appointments.  
 
Both Defendant and Plaintiff argue that the applicable window of time is the ninety-day 
period before the regularly scheduled biennial election, pursuant to CRS 22-31-129(3)  
 
Plaintiffs argue the vacancy occurred outside the ninety-day period.  
“If the vacancy occurs more than ninety days prior to the next regular biennial school 
election and the unexpired term is for more than two years, an appointee to the office of 
school direct shall serve until the next regular biennial school election when the 
successor for the remainder of the term is elected and has qualified.” CRS 22-31-129(3), 
lines 1-4, (emphasis added) 
 
Defendant, relying on the same section, different sentence, argues the vacancy occurred 
within the ninety-day period. The statute continues, “if the vacancy occurs within the 
ninety-day period prior to a regular biennial school election and the unexpired term is 
for more than two years, an appointee to the office of school director shall serve until 
the next succeeding regular biennial school election when a successor for the remainder 
of the term is elected and has qualified.  Except as otherwise provided in this subsection 
(3), an appointee to the office of school director shall serve for the remainder of the 
unexpired term.” C.R.S. 22-31-129(3), lines 4-7. (emphasis added) 
 
As a starting place when a vacancy is open, C.R.S. 22-31-129(2) requires the Board to 
appoint someone to fill the vacancy. (“the board of education …shall appoint a person 
to fill the vacancy within 60 days”).  
 
Next, depending on when the vacancy is declared, C.R.S. 22-31-129(3) governs how long  
the appointee shall remain in office.  If the vacancy occurred outside of ninety days, the 
appointee remains in office until the next regular election (which in this case was 
November 2, 2021).  If the vacancy occurred within ninety days of the election, then the 
appointee remains in office until the next succeeding election (which in this case is 
November, 2023). The Court notes the use of the word “shall” in sections (1), (2), and 
(3).  The provision of the statute requires the Board to appoint a person to the vacant 
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seat, and does not permit an election for vacancies declared within the 90 days of the 
election.  
 
The Court concludes C.R.S. 1-5-208 is not applicable to this case.   
 
Katie Stewart submitted her petition for candidacy in District D on August 25, 2021.  At 
this time, the Board had knowledge that there was a vacancy in District D, but had not 
held a subsequent board meeting yet (the August 24, 2021 meeting being canceled).  The 
record does not reflect the vacancy was public knowledge.   Ms. Stewart was at this 
time, the only qualified candidate who submitted a petition for the November 2, 2021 
election.  Before the vacancy was declared by the Board, Katie Stewart, was presumably 
challenging Andrea Parmenter for the board seat in District D, making it a contested 
election, which would implicate Title 1 and all of its requirements.  However, upon the 
resolution declaring a vacancy in District D on September 7, 2022, the provisions of 
C.R.S. 22-13-129 were triggered, which by specific legislation, required not an election, 
but an appointment process.  Therefore, no election could have been held for the now-
filled seat of District D; and by implication, no election could have been canceled.  
 

V. CONCLUSION 
 
The Court finds the Board properly declared the vacancy on September 7, 2021, well 
within the ninety days prior to the election (90 days falling on August 4, 2021). The 
vacancy was properly filled upon appointment of Katie Stewart within the sixty days as 
required by C.R.S. 22-21-129(2), and her appointment lasts until the election in 
November, 2023. An election was not required, nor triggered by the declaration of the 
vacancy on September 7, 2021. By law, the Board could not hold an election pursuant to 
C.R.S. 22-31-129(3); it could only make an appointment to the vacant seat for Board 
Director; said appointment was statutorily required to continue through the election 
until November 2023. The Defendant, therefore, did not illegally cancel the November 
2, 2021 election for Board Director for District D.  
 
The Court DENIES Plaintiffs’ Cross Motion for Summary Judgment.  
 
The Court GRANTS Defendant’s Motion for Summary Judgment.  
 
SO ORDERED this 30th  day of January, 2023, 

 

     BY THE COURT: 

 

     __________________________________________ 
     Kim S. Shropshire, District Court Judge 


