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DISTRICT COURT, LA PLATA COUNTY, 

COLORADO 

PO Box 3340 

1060 E. 2nd Avenue, Room 106 

Durango, CO 81301 

(970) 247-2304 

 

▲ COURT USE ONLY ▲ 

 

 

 

 

 

 

Case Number: 22CV30112 

Div.: 4 

John Simpson, 

 

Plaintiff, 

 

v. 

 

Faye A. Harmer, in Her Official Capacity as Clerk of the 

City of Durango, 

 

Defendant. 

 

ORDER RE: CORA REQUEST 

Plaintiff John Simpson’s Complaint asserts a violation of Colorado’s Open Records Act 

(CORA), § C.R.S. 24-72-201 et seq. Plaintiff sought to inspect certain financial records, and the 

Defendant denied that request. This action followed, and the parties have determined that the 

matter may be decided without a hearing, upon written briefs. Having read the record and the 

briefs, the Court makes the following findings and conclusions, and enters the following orders:  

 

The Complaint asserts that Plaintiff sought to inspect the City of Durango’s 2021 

Financial Report, which was drafted August 7, 2022.  No final financial statement had been 

prepared by that date, so Plaintiff sought the draft financial statements, which the records 

custodian declined to produce. Plaintiff’s position is that the draft financial statements are public 
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records subject to inspection under CORA, that they are not work product, that they are not 

exempt work product, and that the Defendant has not shown what is necessary under the defense 

that disclosure would cause harm to the public interest.    

Defendant’s position is that the document prepared by August 7, 2022 was a draft, non-

final version of the annual financial report, and that, under CORA, it was work product not 

subject to public inspection.  Specifically, that the draft report is a document “prepared for 

elected officials” to aid in a decision that must be reached by the officials, thereby qualifying as 

work product exempt from inspection under § 24-72-202(6)(b)(II).  Defendant makes an 

alternative argument that the release of the draft audit materials would cause significant public 

harm, because it would diminish the effectiveness of the auditor’s tasks and reduce the quality of 

the discussions necessary to produce an adequate picture of city finances.  

ANALYSIS  

The City of Durango, (hereinafter “the City”) bears the burden of demonstrating that a 

public record is exempt from disclosure under CORA. Zubeck v. El Paso Cnty. Retirement Plan, 

961 P.2d 597, 600 (Colo. App. 1998). 

All public records shall be open to public inspection. § 24-72-203(1)(a); Bjornsen v. Bd 

of Cty. Comm’rs of Boulder Cty., 487 P.3d 1015, 1023 (Colo. App. 2019). CORA defines 

“public records” to include all writings made, maintained, or kept by a political subdivision of 

the state for use in the exercise of functions required or authorized by law, or involving the 

receipt or expenditure of public funds. See C.R.S. § 24-72-202(6)(a)(I).  The draft financial 

statements are a “writing” as they consist of paper and/or documentary material. § 24-72-202(7).  

The City is a “political subdivision of the state.”  § 24-72-202(5). The City created the draft 

financial statements to satisfy its legal obligation to produce an audited financial statement.  § 

29-1-602; § 29-1-603.  Draft financial statements involve the receipt or expenditure of public 
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funds. Therefore, the draft financial statements are a “public record” as defined in § 24-72-

202(6)(a)(I).   

Are draft versions of financial statements “work product?” 

CORA defines “work product” as: all intra- or inter-agency advisory or deliberative 

materials assembled for the benefit of elected officials, which materials express an opinion or are 

deliberative in nature and are communicated for the purpose of assisting such elected officials in 

reaching a decision within the scope of their authority. § 24-72-202(6.5)(a).  

In evaluating whether a particular document constitutes work product, Colorado appellate 

courts have analyzed whether the document contains information that is either “advisory” or 

“deliberative.” See City of Fort Morgan v. E. Colo. Publ’g Co., 240 P.3d 481, 486-87 (Colo. 

App. 2010). The term “advisory” refers to documents “containing or giving advice” and is 

“synonymous with a person’s view or opinion.” Id. at 486. “Deliberative” refers to documents 

that are “reflective of the give-and-take of the consultative process,” often requiring “measured 

careful consideration and often with formal discussion before reaching a decision or conclusion.” 

Id. at 487 (quotations omitted).  

The auditor is an independent CPA, who is neither an intra- nor inter-agency with the 

City of Durango by definition.  § 29-1-602(2).  In terms of whether the document is advisory or 

gives advice, the Court has not seen one of the draft documents, but the final version does offer 

an opinion from the auditor.  Presumably, the drafts exclude this opinion.  Per City of Durango 

Finance Director Cynthia Sneed, the draft financial statement is provided to personnel in the 

Finance Department and the auditor for back-and-forth discussion and consideration regarding 

various parts of the report.  See Ex. C, Sneed Aff. at 2.   
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The purpose of the draft financial statements is to comply with Colorado’s Local 

Government Audit Law and cause an annual audit of financial statements to occur.  Within 30 

days of receipt of the audited financial statements, the City must forward the audit to the state 

auditor. § 29-1-603.  The City Council has no deliberative decision to make with respect to the 

audited financial statements except whether to submit them per statute.   Ms. Sneed states in her 

affidavit that the City Council votes on the final report, see Ex. C, Sneed Aff. at 3, but regardless 

of any vote, the final audit will become public and be transferred to the state auditor within the 

statutory deadlines or else taxpayer funds are withheld from the City.  § 29-1-606.  

While in theory the City Council could decide not to send the audited financial statements 

to the state auditor, the process used by the City does not provide the City Council with an 

opportunity to change even the audited financial statements, since they are kept strictly 

confidential until presented to the City Council for a vote.  Unlike the audited financial 

statements, the draft financial statements are never seen by the City Councilors.  They are, 

however, assembled for the benefit of the City Council to comply with audit requirements. 

The draft financial statements involve extra-agency discussion between the Finance 

Department and the auditor. The draft financial statements also involve an intra-agency 

discussion within the Financial Director’s office. See Sneed Aff. at 2. The draft financial 

statements would not appear to contain advice or opinions as the final financial statements do. 

Any opinions expressed in the drafts are advisory as to the final financial statement and the 

opinion of the auditor, but not directly advisory as to a decision the City Council must make.  To 

some extent, the draft financial statements are the product of deliberation within the Financial 

Director’s office, but they are not communicated to the City Council, so they do not assist the 

City Councilors in reaching a decision. Any intra-agency deliberations which are communicated 
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within the agency are for the purpose of creating a financial statement that will be reviewed by 

the auditor, who will then give an opinion.  The City Council does vote on whether to submit the 

audited financial statements, which is a decision within the scope of their authority. But the 

deliberations within the Finance Director’s office are not intended to assist the City in deciding 

whether to submit the final statement to the state; rather, they are intended to assist in creation of 

the final financial statement, and to ultimately lead to formation of the opinion of the 

auditor.  Because the City does not meet all the requirements for establishing the draft financial 

statements are work product, the documents do not qualify as work product. 

The final audited financial statements are not work product. See § 24-72-702(6.5)(c)(II-

III).  They are public records per CORA.  The City urges the Court to infer that, because a final 

financial statement is not work product as it is defined by § 24-72-702(6.5)(c)(II-III), that a draft 

financial statement is work product. However, the Court declines to read that inference into the 

statutory definition. The City must still show that a draft financial statement is work product as 

defined by § 24-72-202(6.5)(a) or (b), which it has not done.  

Do draft versions of financial reports qualify as “work product” excluded from the 

public inspection requirements of CORA? 

Even if the Court found that the draft financial statements are work product, to then be 

excluded from the “public records” definition, such work product must either be contained in the 

correspondence of elected officials, § 24-72-202(6)(a)(II)(A), or be prepared for elected officials, 

§ 24-72-202(6)(b)(II); see also Bjornsen, 487 P.3d at 1023. Work product assembled for 

unelected appointees that is never sent to elected officials are public records that are not 

excluded from CORA inspection requirements.  Bjornsen, 487 P.3d at 1024.   
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Director Sneed states that the draft financial statements were not sent to City Council 

members, and they did not request any portion of the draft financial statements.  See Ans. ¶¶ 28, 

29.   

In Bjornsen, the Boulder County Housing Authority staff prepared draft emails that the 

Executive Director of the BCHA later sent to the public. See Bjornsen, 487 P.3d at 1023-24.  The 

Executive Director testified that he asked the staff to prepare the draft documents because he 

thought they might be helpful to the elected officials given the sensitivity surrounding a proposed 

affordable housing development, the approval of which would ultimately be a decision for the 

County Commissioners. See id. at 1024.  The Court of Appeals determined that draft documents 

were work product assembled for the benefit of elected officials under § 24-72-202(6.5)(a), since 

the goal was to help the elected officials resolve a contentious issue. See id.  However, the draft 

documents in Bjornsen were created for the Executive Director, not for elected officials so they 

were not shielded from public inspection as documents “prepared for” elected officials. See id.  

Here, the draft financial statements are prepared for the Finance Director and the auditor 

rather than elected officials.  They are never submitted to the City Council.  The parties agree the 

draft versions were not requested by or sent to any member of City Council prior to the date of 

Plaintiff’s CORA request.  The process is one of strict confidentiality that precludes release to 

the City Council until the audited financial statements are completed. 

This case resembles Bjornsen because in both cases agency employees assembled 

material for the benefit of elected officials.  Although the County Commissioners in Boulder 

were not consulted or included in the emails, they likely benefitted from or were intended to 

benefit from the BCHA Executive Director’s consultation with his staff to engage with the 

community.  Similarly, here the City Councilors were not consulted, but they benefitted from the 
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efforts of their Finance Department’s staff consulting internally and with the auditor, since the 

City Council is charged with forwarding the audited financial statements to the state auditor.   

The burden remains on the City to establish the drafts are work product, and that the 

work product was prepared for elected officials such that it may be shielded from public 

inspection.  Here, the City has not met its burden to show that the draft statements were prepared 

for elected officials.    

Would release of the draft financial reports cause significant public harm and be contrary 

to the public interest? 

In its defense, the City argues that release of the draft financial reports would cause 

significant public harm and be contrary to the public interest.  See § 24-72-204(6)(a).  To 

establish the public harm defense, the custodian of records must prove: 1) an extraordinary 

situation; and 2) the information would do substantial injury to the public interest if disclosed.  

Zubeck, 961 P.2d at 601. The defense presents a fact question which the custodian always bears 

the burden to prove. See Blesch v. Denver Publ’g Co., 62 P.3d 1060, 1063 (Colo. App. 2002).  

While the discussions between the Financial Director and the auditor are important in and 

of themselves to ensure the auditor’s opinion is ultimately favorable, up to date information is 

important to the public as well.  Certainly, the Financial Director could be asked to respond to 

questions and criticism from the public based upon the release of a draft report that may be 

inaccurate.  Potentially this could be unpleasant and cause Financial Department employees to 

exercise caution in their discussions.  However, the chilling argument made by the City appears 

overblown.  Additionally, release of drafts could be beneficial to the public, especially when, as 

here, it had been twenty months since the last financial audit was completed.  The City has not 
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established any facts that support finding an extraordinary situation exists or that there would be 

a substantial injury to the public interest if draft financial statements were released.   

It is therefore ordered:  

 Defendant is ordered to make the August 7, 2021, draft financial statement available for 

public inspection.  

 Court costs and reasonable attorney fees shall be awarded to Plaintiff as required by § 24-

72-204(5)(b). Plaintiff is ordered to submit a bill of costs within 30 days.  

 

       ______________________________ 

       Suzanne F. Carlson, District Court Judge 


